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Building on legality

• Legal requirements differ between
countries, both in terms of what is needed
and the level of enforcement, so legal
compliance alone cannot guarantee
responsible sourcing and production
commitments will be delivered.
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Figure 1: A combination of approaches, including
certification, supplier engagement and legal compliance,
can help companies to deliver their responsible
sourcing and production commitments. Landscape
or jurisdictional initiatives can support all these
approaches. This is discussed further in Briefing 01:
Delivering responsible sourcing in practice: an
integrated approach.

• A focus on legal compliance can provide
a framework for companies to work with
governments to create large-scale, longterm change.
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Many of these issues are also addressed,
to a greater or lesser extent, by national
legislation. While operating legally may not
guarantee sustainability, or even deliver all
the commitments made by supply chain
companies, legality can provide a firm
foundation upon which to build, making it
an important tool in delivering responsible
sourcing and production.

• Legal compliance can be combined with
other approaches, such as certification
and supplier engagement, to help
companies deliver their commitments to
responsible sourcing and production.
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Companies use a variety of mechanisms to
implement their commitments to responsible
production and sourcing. These include
voluntary certification, industry initiatives
and individual company programmes, all of
which have been successful in delivering
better practices (see Figure 1).

Key points
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Many companies are now committed to
the responsible sourcing and production of
agricultural and forest commodities such
as palm oil, soy, sugar, pulp and paper, and
timber. These commitments cover a range of
issues including human rights, deforestation,
biodiversity, workers’ and community rights,
land tenure and climate change.
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Advantages of building on legality
Although certification, industry initiatives and
company programmes can support progress towards
better production practices, there are also challenges
to these approaches:
• They operate within individual supply chains, and
in many cases in isolation from the wider legal and
policy context of the country. This means that costs
can be high and overall impact can be limited.
• Producers may resist demands to implement
voluntary commitments or requirements, on the
grounds that they are too onerous, unrealistic
in the local context, or imposed from outside
the country.
Actively building on legality provides a way to embed
voluntary commitments and industry processes in the
national context of each country, and potentially bring
a number of additional benefits.

and board members, so framing responsible sourcing
and production in terms of legal compliance can help
attract senior level attention and support.

Better integration with government
A focus on legal compliance provides an immediate
point for collaboration between government and
the private sector, where they can work together
to support sustainability. It can also have a wider
impact on governance. In general, natural resources
are managed more sustainably where governance
is stronger. Aligning private sector interests with
government can support better implementation and
enforcement of the law and strengthen overall natural
resource governance.

Closing the gap

For large companies, and particularly those that
are publicly listed, legal compliance is extremely
important. It is a top priority for senior management

In regions where ‘business as usual’ production
practices are poor, the additional costs of operating
at a higher standard can make responsible producers
uncompetitive. In many of these places, legal
requirements are relatively robust, but implementation
and enforcement are weak. If implementation and
enforcement of legislation are improved and all
producers have to operate at a minimum level of legal
compliance, the baseline of ‘business as usual’ will be
raised. This will reduce the additional costs required
to achieve certification or to implement responsible
production, which could help responsible producers to
remain competitive (Figure 2).
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Everyone has to be legal
Although responsible sourcing and production
commitments are voluntary, legal compliance is not.
All producers, large or small, should operate legally.
Implementing legal requirements should therefore
be part of the normal cost of doing business, not an
additional burden.

Figure 2: If legal compliance becomes the new ‘business as usual’ relatively smaller changes are needed to implement full responsible
sourcing and production commitments, making them easier to achieve and more competitive to implement.

Scale and permanence
Legal compliance may not deliver as high a standard
of practices as certification or company requirements.
If it is enforced across a whole sector, however, the
impact can be very significant. An entire landscape
under legal management may be more sustainable
in the long term than small ‘islands’ of responsible
production in a ‘sea’ of illegal and destructive
practice (Figure 3).
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Where voluntary, private sector commitments made
by customers or investors are the primary driver for
improvements in production practices, there is a danger
that improvements will be lost if those customers or
investors move elsewhere. Legal compliance is not
voluntary, and once compliance and enforcement are
widespread in a sector, improvements in production
practices are more likely to be permanent.

WITH INITIATIVE

LEGALITY ACROSS THE LANDSCAPE

Figure 3: In some cases the overall impact of implementing legal requirements across an entire landscape may be greater than having
isolated ‘islands’ of responsible production surrounded by poor practice.

Limitations of building on legality
It is clear that building on legality has many
advantages and is almost always a useful approach.
However, it is not a panacea for implementing
responsible sourcing and production commitments,
and has limitations including:
• Legal requirements vary from country to country
so ‘legality’ does not provide a consistent standard
of performance.
• Legality delivers some responsible sourcing
commitments better than others and it varies from
place to place. For example, ending child labour
could be achieved by enforcing existing legislation

in many countries (though not all), but zero
deforestation is not a legal requirement in many
tropical countries.
• Where enforcement is very weak, it may be
extremely difficult to know whether legal
requirements are genuinely being implemented
without an independent audit, requiring similar
resources to those needed for certification.
As part of an integrated approach to delivering
responsible sourcing and production commitments,
however, legality is an important tool.

Legality in action 1: FLEGT
The EU Forest Law Enforcement, Governance
and Trade (FLEGT) initiative is one of the leading
examples of building on legality. A key part of the
FLEGT Action Plan is the negotiation of Voluntary
Partnership Agreements between the EU and
producer countries. Once in place, the producer
country develops a timber licensing scheme

and all timber being exported to the EU must be
accompanied by a license confirming it was legally
produced. Though there are many challenges, a
recent review of the FLEGT initiative has confirmed
that it has helped to improve forest governance
in all partner countries. Further information from
www.flegt.org.

Legality in action 2: The Brazilian twin-track approach to zero deforestation
The rate of deforestation is much lower in Brazil
than in the past, but it is still a risk for companies
committed to deforestation-free supply chains.
Finding the most effective way to deliver this
commitment in practice is therefore very important.

This means ensuring:

Law enforcement in Brazil is weak, but the new
Forest Code provides a strong legal framework to
protect much of the remaining forest on private
land (see box). In addition, there are a variety of
voluntary initiatives that contribute to the
protection of forest areas not covered by the
Forest Code. These two elements – laws and
voluntary initiatives – are being combined to
provide a practical approach to delivering ‘zero
deforestation’ commitments.

• Complete elimination of deforestation from
supply chains by 2020, by identifying and
addressing gaps between the legal requirements
and companies’ commitments. Whenever
feasible, existing initiatives should be used such
as certification, moratoria, deforestation-free
zones and other jurisdictional approaches.

• Full implementation of the Forest Code by all
producers and supply chain companies actively
phasing out purchasing from non-compliant
producers, starting immediately.

The twin track approach aligns companies
with government in support of the Forest Code,
and embeds responsible sourcing in local legislation.
Legal compliance alone may not be sufficient in all
situations and additional measures may be needed.

Companies are recommended to work on two fronts
at the same time: a ‘twin track’ (see Figure 4).
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The Forest Code is a central piece of legislation
that regulates land use and management on
private properties. It requires landowners to
conserve native vegetation on rural properties by:
• Setting aside a Legal Reserve that occupies
a specific percentage of the property area
(ranging from 20% to
80%, depending on the region).
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• Designating environmentally sensitive Areas
of Permanent Preservation (APPs)
to conserve water resources and prevent
soil erosion.
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Figure 4: Twin-track approach to zero deforestation

Legality in action 3: Building on legality for African palm oil
A new initiative, led by Proforest in West and
Central Africa, is developing guidance on how to
use legal compliance as a starting point for delivering
responsible production commitments or meeting
certification requirements.
The initiative includes both legislation and customary
law, and examines the implications for small producers,
as well as large companies. Practical guidance is being
developed to indicate how legal compliance can be used
as a basis for responsible production, by identifying

gaps between legal requirements and sourcing
requirements, and evaluating how these might be
addressed. The initiative is also analysing the issues
that arise where responsible sourcing commitments or
certification requirements conflict with the law.
This might happen, for example, where there is a legal
requirement to clear concession areas even if they
contain valuable forest. The initiative is also examining
the specific challenges that legal compliance presents
for small-scale producers and for women.
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