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1. Introduction
1.1 Background
Commodity agriculture and forestry form an integral part of national development
strategies in West and Central African countries, including Côte d’Ivoire. Such
commodities are the backbone of the economic and productive sectors of the
national economy and contribute to formal and informal employment, livelihoods
and national revenue generation.
However, expansion in commodity production also contributes to the loss of large
areas of forest and other natural vegetation, which in turn would have negative
impacts on climate, biodiversity and forest people. There is a growing consensus
that increases in agricultural and forestry commodity production should proceed
without converting forests and other natural ecosystems, where possible. Efforts
at mitigating the negative impacts of agricultural and forestry commodity
production have necessitated many countries to institute legal regimes to
safeguard the environment and society while pursing economic development.
Likewise, many supply chain actors in the private sector have made responsible
sourcing commitments, including commitments to eliminate deforestation from
their supply chains by avoiding conversion of areas with High Conservation Values
and High Carbon Stock.
Proforest’s “Africa Legality Programme” seeks to build on legal compliance to
promote responsible commodity supply chains in West Africa. The aim is to
demonstrate the extent to which meeting legal requirements can help business to
attain compliance with good practice contained in sustainability standards and
other national and international commitments. The existing body of law in Côte
d’Ivoire was benchmarked against the High Conservation Value (HCV) and High
Carbon Stock (HCS) approaches with the aim of assessing the extent to which
national legislation already safeguards natural ecosystems, biodiversity and
community rights.
The High Conservation Value (HCV) and the High Carbon Stock (HCS) approaches
are critical tools used to avoid deforestation and safeguard biodiversity,
environmental and social values in responsible commodity production. However,
these are relatively new concepts in the region, and implementation can be
challenging. The HCV approach is used in certification processes, such as the
Forest Stewardship Council (FSC) and the Roundtable on Sustainable Palm Oil
(RSPO), and both tools also feature in individual companies’ sustainability
commitments.
This document forms part of a series of guidance documents that explain how
legislation in selected countries in West Africa can be used by producer companies
to support compliance with specific sustainability standards and buyers’
sustainability commitments.
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1.2 Who is the target audience of this guidance?
This guidance is targeted at producers of commercial agricultural and forest
products in Côte d’Ivoire. These include private sector entities and smallholders,
with a primary focus on oil palm, timber harvesting and tree plantations. it is also
of relevance to rubber and cocoa producers.

1.3 How to use this document
This guidance outlines how the existing national and customary legal frameworks
in Côte d’Ivoire can help them to meet requirements of the HCV and HCS
approaches. This is presented in the following key themes:
1.
2.
3.
4.
5.
6.
7.

The general legal context and land allocation,
Species protection,
Ecosystem and habitat protection,
Ecosystem services,
Community land and resource use,
Cultural sites and values, and
Establishment of conservation management areas or ‘set-asides’.

In their respective sections, this document explains:
a) How the HCV and HCS approaches relate to each theme (e.g. requirements
or expectations on species protection), and
b) What legislation exists to help meet these requirements.

1.4 Introducing ‘no deforestation‘ commitments,
HCV and HCS
‘No deforestation’ commitments
Support for sustainable production has been on the agenda for decades but has
gathered pace particularly in the past five years with high-level pledges (e.g. the
New York Declaration on Forests, Marrakesh Accord, the CFI Framework for Action
etc.) by various stakeholders to reduce and eliminate deforestation. Following
these high-level pledges, numerous private sector actors have made ambitious
responsible sourcing commitments with ‘no deforestation’ as a key component.
These commitments have been made by retailers, consumer goods companies,
commodity traders and some producers, particularly in the ‘deforestation risk’
sectors of palm oil, beef, soy and pulp & paper (Figure 1).
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Of particular relevance to West Africa are the commitments of private sector
players in the oil palm, timber and pulp, and cocoa sectors. The oil palm, timber
and pulp sectors are leading the way in terms of the number of companies making
commitments, in response to major international attention on past deforestation
associated with these commodities in Southeast Asia.
No-deforestation commitments in the cocoa sector are more recent, with elevated
interest since March 2017 on the back of a high-level meeting convened by the
Prince of Wales’ International Sustainability Unit (ISU) focusing on deforestation in
the cocoa sector. This meeting led to the establishment of the Cocoa and Forests
Initiative (CFI), and commitments by major cocoa traders and consumer goods
companies such as Barry Callebaut, Cargill, Olam, Mars and Mondelez. In
November 2017, the governments of Ghana and Côte d’Ivoire demonstrated their
commitment to no-deforestation by signing the CFI Joint Framework for Action
along with the major cocoa companies to end deforestation in the cocoa sector in
Ghana and Côte d’Ivoire.

Figure 1. Number of companies with ‘no-deforestation’ commitments per sector compared
with annual deforestation caused by sector. Taken from Forest Trends, Supply Change (2016)1.

1

Forest Trends. 2016. Supply Change: Tracking Corporate Commitments to Deforestation-free Supply Chains.
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What is included in these commitments and what does this mean for
producers?
Each supply chain company has slightly different commitments, but there are
common elements to many of them. Indeed, most commitments are referred to as
“NDPE” commitments due to the common focus on “No deforestation, no peat2
and no exploitation of communities or workers.”
More specifically, company commitments on deforestation typically state
something like:
For palm, timber and pulp & paper
 No deforestation of HCV and HCS areas in new developments in our supply chain.
This applies to the companies’ own operations and for all suppliers. These
commitments typically apply either from the year the company made the
commitment or in some cases are intended to be fully implemented by 2020,
 This is often referred to as a ‘zero gross deforestation’ commitment, which means
that their suppliers cannot clear any forest to develop new agriculture or
plantations, but rather should develop only on degraded lands (non-HCS areas)
and areas without HCVs. Definitions of HCV and HCS are discussed below.
For cocoa:
 Many cocoa supply chain actors are also committed to ‘no deforestation’, although
many had less strict timelines of 2030 (for example). However, the recent launch of
the Cocoa and Forests Initiative in Ghana and Ivory Coast has led to strengthening
of commitments to be effective from 2018 in some cases.

It is important to note that companies are not committing to ‘no deforestation’ in
isolation. They also typically commit to ensuring positive socio-economic
outcomes for farmers in their supply chains, particularly for small producers.
Companies aim to ensure that smallholders remain included in their supply chains
and that their ‘no deforestation’ commitments do not negatively affect
smallholders. This is discussed further below.

2

Peat is of particular relevance to Southeast Asia where peat soils are widespread and the development and
draining of peatlands for agriculture or plantations has led to huge carbon emissions and negative hydrological
impacts such as flooding.
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Introducing the High Conservation Value (HCV) approach
The HCV approach3 is used to identify, manage and monitor High Conservation
Values, which are the most important biological, ecological, social and cultural
values in production landscapes. It was developed by the FSC in the 1990s for the
forestry sector and has since been adapted for use in other sectors and voluntary
certification schemes, including the RSPO. Many company commitments now
require the protection of HCVs.

The HCV approach includes:
‐
‐
‐

A set of six explicit criteria (the 6 HCVs),
A process for identifying the HCVs, and
The requirement to maintain or enhance HCVs through management and
monitoring.

Figure 2. The six HCVs and their global definitions, taken from Brown et al 20134.

3

www.highcarbonstock.org

4

Brown, E., N. Dudley, A. Lindhe, D.R. Muhtaman, C. Stewart, and T. Synnott (eds.). 2013 (October). Common
guidance for the identification of High Conservation Values. HCV Resource Network.
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How may producers comply with the HCV approach?
Established forestry and oil palm operations: HCV assessments are conducted to
determine if any HCVs occur in the management unit or in the surrounding
landscape. Where HCVs are found to be present, specific management and
monitoring plans are developed to ensure that these values are maintained over
time. In some cases, existing standard operating procedures may be sufficient to
maintain HCVs, in others it may be necessary to apply reduced-impact logging or
to set aside and manage certain areas solely for conservation.
Proposed new forestry or oil palm developments: HCV assessments are
conducted prior to land clearance in order to identify any such values and make
sure that the areas needed to maintain them are not developed. This is effectively
a land-use planning process, separating parts of the management unit that may
be developed, from parts that need to be set aside or managed for conservation
purposes. Companies seeking RSPO and FSC certification should consult schemespecific requirements for further guidance on HCV assessments.
For smallholders: While the general principle of maintaining HCVs remains the
same, RSPO is developing simplified HCV assessment procedures better adapted
to smallholder contexts. More information is available here5.

5

https://www.rspo.org/smallholders/smallholders-key-documents
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Introducing the High Carbon Stock (HCS) approach
The HCS approach is a tool for companies to implement ‘no deforestation’
commitments in practice on the ground. It is a procedure for identifying and
separating degraded lands (non-HCS) that can be developed, from forest lands
that should rather be secured as forest (Figure 3).
The approach was developed in 2013 for use in fragmented moist tropical forest
landscapes, in response to concerns amongst consumers, international NGOs,
companies and governments about the clearing of tropical forests to grow oil
palm. The HCS approach is designed for use at the management unit or
concession scale, and the procedures are applicable to any commodity. So far,
they have mostly been used for oil palm, rubber and tree plantations in Southeast
Asia, but the methodology has also been tested in in Liberia.
One outstanding challenge relates to application of the HCS approach (HCSA) in
smallholder contexts. The current methodology is quite cumbersome and costly
for smallholders and the HCSA is exploring options that are more flexible and easy
to apply.

Figure 3. The HCSA threshold between degraded areas to develop and forest to protect.
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How may producers comply with the HCS approach?
Established forestry and palm operations: HCSA assessments are not necessary
for areas cleared and planted with oil palm or other tree crops in the past.
However, new, previously unplanted, areas must not be cleared or developed
without prior HCSA assessments.
Proposed new forestry or oil palm developments: An HCSA assessment must be
conducted prior to any land development or clearance. The assessment includes
identification of HCVs, and the procedures are conducted at the same time as an
integrated HCV-HCS-FPIC assessment6. The purpose is to identify HCS forest,
potential HCVs and community use areas. The end result is an agreed land use and
management plan for the management unit, outlining which areas are to be
developed and which are to be conserved.
For smallholders: At present there is no separate and specific HCS approach for
smallholders, but this is being developed by the HCSA.

6

https://www.hcvnetwork.org/als/sites/default/files/sites/default/files/documents/hcv_hcs_manual_final.pdf
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2. Methods
The details of the methods and procedures used for the legal review can be found
in the legal synthesis report7 but are summarized here.

2.1 Developing a Legal Checklist
Proforest reviewed the main definitions, requirements and concepts within the
HCV and HCS approaches to develop a checklist of questions for the legal review
to be shared with the team of legal experts in Côte d’Ivoire.

2.2 Review of Legal Framework
Legal experts Heritage Partners & Associates Inc. (HPA) conducted the legal
review. The legal review involved completing the checklist by carrying out an
assessment of existing public laws in Côte d’Ivoire, which included Côte d’Ivoire’s
1986 Constitution, decrees, regulations, and ratified international conventions.
The review covered all the applicable mandatory requirements in the agriculture
and forestry sectors in Côte d’Ivoire. This included, but was not limited to, relevant
laws, conventions/treaties, guidelines and other relevant mandatory
requirements. It entailed answering specific questions under a set of themes
related to HCV-HCS, and some broader questions about the wider legal framework
in Côte d’Ivoire. Due to its backing by the Constitution, customary laws were also
reviewed to assess their relevance to the HCV and HCS approaches.

2.3 Developing a Benchmarking Framework
A benchmark framework was developed to assess the extent to which the
thematic issues in HCV-HCS were addressed by the national legislation and
customary laws (“legislation”). This incorporated a three-colour code for each of
the thematic questions (Table 1). Green was used where the theme was
considered fully addressed by specific legislations; orange, used where some
general provisions in legislation addressed the theme and red, where the theme
was not addressed or covered by any legislation at all.
It is important to note
that the benchmark
assessed what was
captured in law, but did
not assess effectiveness
in practice, i.e. whether
legislation is effectively
implemented

Table 1: Colour coding for legal benchmarking of HCV-HCS in Côte d’Ivoire

7

Colour code

Description

Fully Addressed

There are specific and clear legal provisions addressing the issue

Partially Addressed

General legal provisions in combination may be considered to
address the issue

Not Addressed

There are no legal provisions on the issue

www.proforest.net/ci-legal-reviews
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3. Summary of Key Findings
3.1 Theme 1: General Legal Context and Land Allocation
3.1.1 Relevance to the HCV and HCS Approaches
The HCV and HCS approaches require operators to identify and protect HCV and
HCS areas and to respect community use areas or claims following a Free Prior and
Informed Consent (FPIC) process. Legal processes in the operating country may
help companies to meet some or all of these requirements, for example, through
legal registration and recognition of customary rights and land that simplifies
community engagement for operators. Below we explain to what extent these
general legal provisions in Côte d’Ivoire support compliance with the HCV and
HCS approach.

3.1.2 Provisions in Côte d’Ivoire Law
General legal framework for natural resource governance
Côte d’Ivoire has a positive law legal system, meaning it is formed of a
combination of different state laws, as well as customary law in rural areas. The
legal system is based on the constitution, ratified international conventions, law
(civil, commercial etc.) and regulations.
Jurisdiction and hierarchy of law
State law takes precedence over customary law on subjects covered by state law.
Judges may defer to custom in the case of gaps in state law.
Land-ownership in Côte d’Ivoire
Formally owned land is divided into land belonging to the state and public
authorities/jurisdictions (“collectivités publiques”) and private land. There is also
customary land, informally owned by families and communities.
Institutions and processes governing forestry and agricultural land allocation
and use
Land allocation and tenure in Côte d’Ivoire is governed by different state laws. The
ownership of agricultural land in the “rural domain” is governed by the law n°98750 of 23 December 1998, which recognizes the customary right to land of
communities on the proviso that they register their land and acquire an official
title before 2023. Allocation of forestry exploitation permits are governed by law
n°2014-427 of 14 July 2014, overseen by the Ministère des Eaux et Forêts, and in
classified forest (state-owned forest reserves) are overseen by the Société de
Développement des Forêts ("SODEFOR").
There is no national-level land-use planning for rural areas, over and beyond
gazettement (legal establishment) of protected areas and classified forests. There
are also inconsistencies between laws in terms of land use (such as the Forest
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Code and law number 98-750 of 23 December 1998 which addresses rural land
tenure).
Several government bodies support the registration and regularization of land
tenure in rural and community areas. These are the Ministère de l'Agriculture et du
Développement Rural, the Préfecture, the Comité Villageois de Gestion Foncière
Rurale (CVGFR) and the newly created AFOR (Agence Foncière Rural).
However, in practice, virtually all land in Côte d’Ivoire has yet to be registered for
formal title, and ownership is recognized through “right of occupation” and
customary means. Most land/property is owned and used as individual or family
land, or as community land. For community land, use rights are typically decided
by the chief in consultation with other community members in customary
processes which differ across the country. Thus, most land tenure and use rights
are determined informally.
Mechanisms for allocating land for forestry or agricultural development
Once land is legally registered, the title holder is able to lease the land to
companies for agricultural use via a lease agreement. Companies cannot buy land
in the rural domain, but long-term leases are often equivalent to sale of land in
practice.
Forestry concessions operate differently, with companies able to obtain permits to
operate and extract timber from the Ministère des Eaux et Forêts This process is
legally straightforward in classified forest, which is owned by the state, but unclear
in rural areas where the state does not own the resources. To get a permit in
classified forest, companies are required to consult with communities, but this
does not necessarily give adequate recognition of communities’ customary rights
to the land.
Most smallholdings are established based on a contract with the land
owner/holder (legal or customary), and decisions are taken by the family
themselves.

3.1.3 Theme Conclusion
The legal framework identifies decision-making institutions responsible for the
allocation of state land for forestry operations. For non-state land in the rural
domain there is a clear requirement for land to be legally registered, which
recognizes customary land claims. However, implementation has been negligible
with only about 2% of land registered to date. Moreover, there is no national-level
land-use planning for the rural domain.
In terms of Free, Prior and Informed Consent, there are some weak legal
requirements for communities to be consulted in allocation of classified forest to
companies, but these mechanisms are not necessarily robust enough to fully
protect community rights and promote FPIC. In the rural domain, where
companies are not allowed to own land, customary processes to rent or share land
provide for some community-based decision-making (assuming such processes
are equitable).
Proforest Limited | Tel: +44 (0) 1865 243439 | info@proforest.net | www.proforest.net
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Overall, these provisions do deliver some protection of community land rights in
the rural domain, although largely customary rather than legal, but there is no
land-use planning to support identification of HCV and HCS areas.

3.2 Theme 2: Species Protection
3.2.1 Relevance to the HCV and HCS approaches
HCV1 relates to species diversity, defined as:
“Concentrations of biological diversity including endemic species, and rare,
threatened or endangered (RTE) species that are significant at global, regional
or national levels.”
To comply with the HCV approach, operators are expected to identify and put in
place necessary management measures to maintain any concentrations of
biological diversity that occur in their management units. Such management
measures may include the setting aside of areas of land for conservation purposes.
Examples of HCV1 may include the presence of populations of IUCN Red Listed or
nationally protected species such as pygmy hippos. Further information about
HCV1 (and all other HCVs) can be found in the global Common Guidance for HCV
Identification8.

8

https://www.hcvnetwork.org/resources/folder.2006-09-29.6584228415
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The HCS approach does not have any specific provisions relating to species
protection.

3.2.2 Provisions in Côte d’Ivoire Law
Several laws provide for protection of species and regulation of hunting (including
n° 65-255 of 4 August 1965, n°96-766 of 3 October 1996 and n°2014-427 of 14 July
2014). Listed species are based primarily on CITES, which has been ratified by Côte
d’Ivoire. IUCN Red Lists are also taken account of, but to a lesser degree. These
laws apply on all categories of land.
Decree n° 66-423 of 15 September 1966 specifies the details of hunting restrictions
in the country and requirements for permits, and law 94-442 of 16 August 1994
defines species as fully protected, partially protected or permitted for customary
use. Large game and protected species are not allowed for hunting, and only
“small game” defined as antelope, warthog, rodents, insectivores, game birds and
reptiles can legally be hunted. A permit is required for hunting in reserves, but not
for traditional hunting outside of protected areas or classified forests. There are,
however, gaps in terms of monitoring and enforcement of sanctions, as well as
minimal legal requirements requiring awareness raising or engagement of local
communities.
In terms of habitats of protected species, the main legal provisions are for the
creation and management of protected areas. Wetland areas are also protected
through Côte d’Ivoire’s ratification and implementation of the Ramsar Convention.
Outside of protected areas, some additional protection is provided under article 2
and Annex 3 of decree n° 96-894 of 8 November 1996 which requires
Environmental Impact Assessments (EIA) for all developments in sites at risk,
ecologically sensitive sites and other areas such as mangroves or wetland zones.
This is in addition to the normal requirement for EIAs which applies only to
developments larger than 999 ha (forestry operations between 100-999 ha in size
require a ‘statement of environmental impact’). However, there are no minimum
legal requirements for sampling efforts and surveys required as part of EIAs.

3.2.3 Theme Conclusion
Overall, the legal framework provides for good protection of rare and threatened
species, and also for less rare species within reserves. However, mechanisms to
identify and protect the habitats of species in the rural domain are relatively weak.
Therefore, species protection is considered Partially Addressed by legislation.

Proforest Limited | Tel: +44 (0) 1865 243439 | info@proforest.net | www.proforest.net

16

Building on legality to deliver responsible and deforestation-free commodity supply chains
HCV-HCS Legal Review for Côte d’Ivoire

3.3 Theme 3: Ecosystem and Habitat Protection
3.3.1 Relevance to the HCV and HCS approaches
HCV2 and HCV3 relate to the protection of particularly important, intact or rare
ecosystems, and are defined as:
HCV2: “Large landscape-level ecosystems, ecosystem mosaics and Intact
Forest Landscapes (IFLs), that are significant at global, regional or national
levels, and that contain viable populations of the great majority of the
naturally occurring species in natural patterns of distribution and
abundance.”
HCV3: “Rare, threatened, or endangered ecosystems, habitats or refugia.”
To comply with the HCV approach, operators are expected to identify and put in
place necessary management measures to maintain any HCV2 or HCV3
ecosystems that occur in their management units. In oil palm contexts, this
typically requires securing such ecosystems as dedicated conservation areas or
‘set-asides’. HCV2 is typically defined as more intact forest blocks >50,000 ha. HCV3
ecosystems often include montane forest, mangroves and seasonally flooded or
wetland forest.
The HCS approach is designed to identify and protect all viable forest, and so
requires protection of regenerating forest as well as mature forest.

3.3.2 Provisions in Côte d’Ivoire Law
Forests and ecosystems in Côte d’Ivoire receive some protection from law number
2002-102 of 11 February 2002, which governs the creation and management of
protected areas. General protection is also provided by law 96-766 of 3 October
1996. The Forest Code (which is currently being revised) provides both general
and specific protection for forest and savannahs through law number 2014-427 of
14 July 2014, including clear penalties for violation. Article 24 of the law provides
for the state to classify and protect forests that provide a range of services (e.g.
protecting soils, hydrological functions, providing livelihood needs, biodiversity
protection, etc.). However, protections for forest (and other habitats) outside
classified forest are limited by the rights of proprietors/rights holders to use forest
resources.
Certain ecosystems do receive stronger legal protection, even in the rural domain.
These are sacred forests, humid zones and gallery forests. Article 2 of decree n° 96894 of 8 November 1996 gives these ecosystems extra protection during the EIA
process and such areas must be excluded from agricultural concessions or leases.
In forestry developments, these areas are not excluded but must be protected by
concessionaires. These requirements technically apply to developments of all
sizes, but effectiveness is greatly limited by the low number of registered
properties in the rural domain.
Ratification of international conventions, such as the Convention on Biological
Diversity, Ramsar Convention, the UN Convention to Combat Desertification
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(UNCCD), also provides some legal backing to efforts to protect ecosystems in the
country.

3.3.3 Theme Conclusion
Aspects of Ivorian law provide strong legal protection for certain ecosystems
across all land types, namely gallery forest, humid zones, mangroves and sacred
forests. Freshwater ecosystems also receive additional protections. The challenge
is to apply the legislation in the rural domain where most land properties are not
legally registered.
These legal instruments provide a strong basis on which to build, providing legal
protection of some but not all areas likely to be HCV ecosystems. They do not
currently provide protection for all HCS forests. This theme is therefore considered
Partially Addressed.
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3.4 Theme 4: Ecosystem Services
3.4.1 Relevance to the HCV and HCS Approaches
HCV4 relates to the maintenance of critical ecosystem services, defined as:
HCV4: “Basic ecosystem services in critical situations including protection of
water catchments and control of erosion of vulnerable soils and slopes.”
To comply with the HCV approach, operators are expected to identify and put in
place necessary management measures to maintain any areas in their
management units that support provision of HCV4 ecosystem services. In oil palm
contexts, this typically requires establishing buffer zones for rivers and not
planting on steep slopes.
The HCS approach does not have any specific provisions relating to ecosystem
services.

3.4.2 Provisions in Côte d’Ivoire Law
The Environmental Code, Law 96-766 of 3 October 1996, provides very general
provisions for the prevention of erosion. Article 10 of the law states that soils and
sub-soils should be sustainably used and protected from all forms of degradation.
Both agricultural and forestry companies are required to identify and protect steep
slopes, and not to operate on them. Article 24 of the Forest Code requires that
areas of particular importance for protecting banks, slopes and watersheds fall
under the state’s forest domain. However, the steepness of slope requiring
protection is not specified. In theory, these protections are also legally required for
customary land in the rural domain.
Water bodies and freshwater habitats receive legal protection through the Water
Code, law n°98-755 of 23 December 1998. Buffer zones of 25m (from high water
level) are required for all water bodies as regulated through decree n°2013-440 of
13 June 2013. These buffer zones fall under the public domain and cannot be used
without authorization of the administration. This applies to all land types, and in
theory no agricultural or forestry activities are permitted in these zones – in
practice, communities often use such zones for agriculture.
Water resources are considered state-owned, and article 11 of the law n°98-755 of
23 December 1998 requires authorization for any extraction. However, although
technically under the protection of the state, most water (rivers, watersheds,
springs and streams) are freely accessible to all. Article 121 of the Water Code
states strict penalties for actors degrading water quality. However, the main legal
mechanism is preventative, requiring new developments likely to impact water,
including through extraction, to conduct EIAs.
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3.4.3 Theme Conclusion
Protection of water bodies can be considered well addressed by legal texts in Côte
d’Ivoire. Steep slopes do receive legal protection, but these are limited because
the degree of slope requiring protection is not quantified. Overall, this theme is
considered Partially Addressed.

3.5 Theme 5: Community Land and Resource Use
3.5.1 Relevance to the HCV and HCS Approaches
HCV5 requires that natural vegetation required to meet communities’ basic needs
are maintained, defined as:
HCV5: “Sites and resources fundamental for satisfying the basic necessities of
local communities or indigenous peoples (for example for livelihoods, health,
nutrition, water), identified through engagement with these communities or
indigenous peoples.”
To comply, operators are expected to identify, in collaboration with affected
communities, any areas they are using to meet their basic needs and ensure they
are either set-aside for community use or only developed with FPIC of the
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communities. The HCS approach also requires the identification of all lands used
by communities and goes beyond natural areas to include farmland.

3.5.2 Provisions in Côte d’Ivoire Law
Most communities in Côte d’Ivoire hold customary rights to their land and
resources (except for minerals), although, as most land has not yet been legally
registered, formal land titles are generally lacking. This means that insecure tenure
is widespread. Nonetheless, in rural domain customary rights holders typically
make decisions on how to use their land, including whether to rent the land to
another person or company for agricultural development – giving communities de
facto control of land use. This allows for consent, but may not necessarily
represent Free, Prior and Informed Consent given the risk that decisions are
dominated by elites.
When land in the rural domain is registered, the title-holder can securely lease
land to operators to use for agricultural or other purposes, with full security of
tenure.
On state classified forest land, articles 42-48 of the Forest Code recognize the
customary rights of communities. Thus, concessionaires are expected to respect
community rights during the development of management plans and are not
liable for compensation if unable to use a part of the concession that is being used
by communities. This does not always work in practice, as companies paying taxes
often consider themselves to be the owners of the trees – although legally they
are not. Protections from the Forest Code do not apply with the same force in the
rural domain.
Customary rights of native communities bordering rivers and the sea to use water
resources, e.g. for fishing or aquaculture, are well protected by articles 6 and 7 of
law n°2016-554 of 26 July 2016. Their free right to use these resources is
guaranteed providing they respect the legislation on sustainable management of
fisheries.
In cases where EIAs are legally required, there are also requirements for public
consultation, as stated under article 16 of decree n° 96-894 of 08 November 1996.

3.5.3 Theme Conclusion
Insecure land tenure in Côte d’Ivoire presents major challenges in terms of legal
recognition of customary rights, although in practice in the rural domain
communities or families do have customary rights and make decisions on how to
use their land. This theme is considered Partially Addressed.
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3.6 Theme 6: Cultural Sites and Values
3.6.1 Relevance to the HCV and HCS Approaches
HCV6 requires that any community cultural sites or values are maintained:
HCV6: “Sites, resources, habitats and landscapes of global or national
cultural, archaeological or historical significance, and/or of critical cultural,
ecological, economic or religious/sacred importance for the traditional
cultures of local communities or indigenous peoples, identified through
engagement with these local communities or indigenous peoples.”
To comply with this HCV, operators are required to identify, in collaboration with
affected communities, any such cultural sites or values and ensure they are
secured and that communities have unrestricted access to such areas.
The HCS approach also requires the identification and exclusion of lands used by
communities including any cultural sites.

3.6.2 Provisions in Côte d’Ivoire Law
Numerous articles (1, 2, 51, 54, 58, 76, 85, 90, 104) of the Environmental Code, law
n°96-766 of 03 October 1996, provide general provisions for the safeguarding of
cultural sites and values. Côte d’Ivoire has ratified the UNESCO World Heritage
Convention, and the Taï National Park is a declared UNESCO world heritage site. In
the rural domain, the Forest Code (articles 40-48) protects community forests, use
rights and sacred forests. Article 44 of the Water Code also gives protection to
sacred water bodies. However, the actual process for identification and
designating sacred areas is not defined in law and so in practice relies on
customary practices.
Although there are no dedicated provisions for the protection of archaeological or
cultural sites during developments, n° 96-894 of 8 November 1996 governing EIAs
provides provisions for the protection of sites of scientific or cultural interest in
Annex 3 and requires that such sites are excluded from development. Details of
what qualifies as ‘of interest’ are not defined.

3.6.3 Theme Conclusion
The Forest Code and legislation regulating EIAs provide some protections for
cultural sites, values and rights but without sufficient detail to give legal force in
practice. Sacred forests are typically well protected through customary means.
Overall, the theme is Partially Addressed.
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3.7 Theme 7: Establishing and Securing Conservation
Set-asides
3.7.1 Relevance to the HCV and HCS Approaches
Effective implementation of the HCV and HCS approaches often relies on HCV or
HCS areas being effectively protected over time. This is commonly achieved by
companies establishing ‘voluntary’ conservation areas in their management units
where they forgo production activities.

3.7.2 Provisions in Côte d’Ivoire Law
In general terms, land owners or concessionaires are entitled to set aside areas
from productive use according to article 544 of the civil code, which recognizes
the right to use or not use property. This should be done in good faith based on
agreement between land-owners and concessionaires and ideally should be part
of the lease agreement. For non-registered land, such an agreement would be
informal, and technically outside the law.
For state-owned land in classified forest, establishing such set-asides should be
legally permissible if it does not contradict the terms of the lease agreement.
One legal barrier to establishing set-asides is the legal conflict between land and
tree ownership in Côte d’Ivoire, where land owners does not necessarily have
secure tenure of the trees on the land. This situation, and the small proportion of
land that is legally titled, means that communities, companies and other land
users often lack the security to confidently and legally protect conservation areas
in the long term.

3.7.3 Theme Conclusion
There are no formal barriers to establishment of voluntary conservation areas,
assuming land-owners and users are in agreement or contracts for state-land do
not prohibit it. However, practical challenges exist and there are no legal benefits
or compensations (e.g. tax breaks) at present to incentivize such initiatives.
Therefore, this theme is also considered Partially Addressed.
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4. Conclusions
Legal benchmarking has demonstrated that laws in Côte d’Ivoire provide a basis
for meeting the requirements of the HCV and HCS approaches in commodity
development (Table 2), such that all of the thematic issues were found to be
partially addressed.
Therefore, although requirements of the various international sustainability
standards and voluntary commitments go beyond the legal provisions in Côte
d’Ivoire, commitments which build on legal compliance offer a practical strategy
to promote sustainable commodity landscapes. The benchmarking also illustrates
which specific laws provide some level of compliance, and how strengthening
certain aspects of legislation, e.g. EIA requirements, could help to raise the bar
more widely.
If the legal framework or provisions are strengthened, a more sustainable
landscape will emerge as all the players within the landscape will have to comply
with legal provisions. To find out more about the legal benchmarks and access the
full report, kindly follow this link9.

Table 2: Distribution of colour coding for legal benchmarking of HCV-HCS thematic issues in Côte
d’Ivoire

Theme

Code

Description

Species Protection

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

Ecosystem and Habitat
Protection

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

Ecosystem Services

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

Community Land and
Resource Use

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

Cultural Sites and Values

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

Establishing and
Securing Conservation
Set-asides

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

9

www.proforest.net/ci-legal-reviews
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