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1. Introduction
1.1 Background
Commodity agriculture and forestry form an integral part of national development
strategies in West and Central African countries, including Ghana. Such
commodities are the backbone of the economic and productive sectors of the
national economy and contribute to formal and informal employment, livelihoods
and national revenue generation.
However, expansion in commodity production also contributes to the loss of large
areas of forest and other natural vegetation, which in turn would have negative
impacts on climate, biodiversity and forest people. There is a growing consensus
that increases in agricultural and forestry commodity production should proceed
without converting forests and other natural ecosystems, where possible. Efforts
at mitigating the negative impacts of agricultural and forestry commodity
production, have necessitated many countries to institute legal regimes to
safeguard the environment and society while pursing economic development.
Likewise, many supply chain actors in the private sector have made responsible
sourcing commitments, including commitments to eliminate deforestation from
their supply chains by avoiding conversion of areas with High Conservation Values
and High Carbon Stock.
Proforest’s “Africa Legality Programme” seeks to build on legal compliance to
promote responsible commodity supply chains in West Africa. The aim is to
demonstrate the extent to which meeting legal requirements can help business to
attain compliance with good practice contained in sustainability standards and
other national and international commitments. The existing body of law in Ghana
was benchmarked against the High Conservation Value (HCV) and High Carbon
Stock (HCS) approaches with the aim of assessing the extent to which national
legislation already safeguards natural ecosystems, biodiversity and community
rights.
The High Conservation Value (HCV) and the High Carbon Stock (HCS) approaches
are critical tools used to avoid deforestation and safeguard biodiversity,
environmental and social values in responsible commodity production. However,
these are relatively new concepts in the region, and implementation can be
challenging. The HCV approach is used in certification processes, such as the
Forest Stewardship Council (FSC) and the Roundtable on Sustainable Palm Oil
(RSPO), and both tools also feature in individual companies’ sustainability
commitments.
This document forms part of a series of guidance documents, available online
here1, that explain how legislation in selected countries in West Africa can be used

1

https://www.proforest.net/en/publications/africa-legality-guidance
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by producer companies to support compliance with specific sustainability
standards and buyers’ sustainability commitments.

1.2 Who is the target audience of this guidance?
This guidance is targeted at producers of commercial agricultural and forest
products in Ghana, with a primary focus on oil palm, timber harvesting and tree
plantations. However, it is also of relevance to rubber and cocoa producers.

1.3 How to use this document
The document explains how the existing national and customary legal frameworks
in Ghana can help meet requirements of the HCV and HCS approaches. This is
presented for the following key themes:
1.
2.
3.
4.
5.
6.
7.

The general legal context and land allocation,
Species protection,
Ecosystem and habitat protection,
Ecosystem services,
Community land and resource use,
Cultural sites and values, and
Establishment of conservation management areas or ‘set-asides’

In their respective sections, this document explains:
a) How the HCV and HCS approaches relate to each theme (e.g. requirements
or expectations on species protection), and
b) What legislation exists to help meet these requirements.

1.4 Introducing ‘no deforestation‘ commitments, HCV and
HCS
‘No deforestation’ commitments
Support for sustainable production has been on the agenda for decades but has
gathered pace particularly in the past five years with high-level pledges by diverse
stakeholders to reduce and eliminate deforestation (e.g. the New York Declaration
on Forests and the Cocoa and Forests Initiative Framework for Action). Following
these high-level pledges, numerous private sector actors have made ambitious
responsible sourcing commitments with ‘no deforestation’ a key component.
These commitments have been made by retailers, consumer goods companies,
commodity traders and some producers, particularly in the ‘deforestation risk’
sectors of palm oil, beef, soy and pulp & paper (Figure 1.).
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Of particular relevance to West Africa are private sector commitments in the palm,
timber and pulp, and cocoa sectors. These sectors are leading the way in terms of
the number of companies making commitments, in large part due to the major
international attention on past deforestation associated with these commodities
in Southeast Asia.
Commitments in the cocoa sector are more recent, with elevated interest since
March 2017 on the back of a high-level meeting convened by the Prince of Wales’
International Sustainability Unit (ISU) focusing on deforestation in the cocoa
sector. This meeting led to the creation of the Cocoa and Forests Initiative (CFI),
and commitments by major cocoa traders and consumer goods companies such
as Barry Callebaut, Cargill, Olam, Mars and Mondelez. As of November 2017, the
governments of Ghana and Côte d’Ivoire also committed their support and
frameworks for action have been developed.

Figure 1. Number of companies with ‘no-deforestation’ commitments per sector compared
with annual deforestation caused by sector. Taken from Forest Trends, Supply Change (2016)2.

2

Forest Trends. 2016. Supply Change: Tracking Corporate Commitments to Deforestation-free Supply Chains.
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What is included in these commitments and what does this mean for
producers?
Each supply chain company has made slightly different commitments, but there
are common elements, and most are referred to as “NDPE” commitments due to
their focus on “No deforestation, no peat3 and no exploitation of communities or
workers.”
More specifically, company commitments on deforestation typically state
something like:
For palm, timber and pulp & paper
 No deforestation of HCV and HCS areas in new developments in their supply chain.
This applies for the companies’ own operations and for all suppliers. These
commitments typically apply either from the year the company made the
commitment or in some cases are intended to be fully implemented by 2020.
 This is often referred to as a ‘zero gross deforestation’ commitment, which means
that their suppliers cannot clear any forest to develop new agriculture or
plantations, but rather should develop only on degraded lands (non-HCS areas)
and areas without HCVs. Definitions of HCV and HCS are discussed below.
For cocoa:
 Many cocoa supply chain actors are also committed to ‘no deforestation’, although
many have less strict timelines of 2030 (for example). However, the recent launch of
the Cocoa and Forests Initiative in Ghana and Ivory Coast has led to strengthening
of commitments to be effective from 2018 in some cases.
It is very important to note that companies do not commit to ‘no deforestation’ in
isolation. They also typically commit to generating positive socio-economic
outcomes for farmers in their supply chains, particularly for small producers, and
to ensuring that they are not negatively affected by the company’s no
deforestation commitment. This is discussed further below.

3

Peat is of particular relevance to Southeast Asia where peat soils are widespread and the development and
draining of peatlands for agriculture or plantations has led to huge carbon emissions and negative hydrological
impacts such as flooding.

Proforest Initiative | Tel: +44 (0) 1865 243 439 | info@proforest.net | www.proforest.net

7

Building on legality to deliver responsible and deforestation free commodity supply chains
HCV-HCS Legal Review for Ghana

Introducing the High Conservation Value (HCV) approach
The HCV approach4 is used to identify, manage and monitor High Conservation
Values, which are the most important biological, ecological, social and cultural
values in production landscapes. It was developed by the FSC in the 1990s for the
forestry sector and has since been adapted for use in other sectors and voluntary
certification schemes, including the RSPO. Many company commitments now
require the protection of HCVs.
The HCV approach includes:
‐
‐
‐

A set of six explicit criteria (the 6 HCVs),
A process for identifying the HCVs, and
The requirement to maintain or enhance HCVs through management and
monitoring.

Figure 2. The six HCVs and their global definitions, taken from Brown et al 20135.

3

highcarbonstock.org

5

Brown, E., N. Dudley, A. Lindhe, D.R. Muhtaman, C. Stewart, and T. Synnott (eds.). 2013 (October). Common
guidance for the identification of High Conservation Values. HCV Resource Network.
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How may producers comply with the HCV approach?
Established forestry and oil palm operations: HCV assessments are conducted to
determine if any HCVs occur in the management unit or in the surrounding
landscape. Where HCVs are found to be present, specific management and
monitoring plans are developed to ensure that these values are maintained over
time. In some cases, existing standard operating procedures may be sufficient to
maintain HCVs, in others it may be necessary to apply reduced-impact logging or
to set aside and manage certain areas solely for conservation.
Proposed new forestry or oil palm developments: HCV assessments are
conducted prior to land clearance in order to identify any such values and make
sure that the areas needed to maintain them are not developed. This is effectively
a land-use planning process, separating parts of the management unit that may
be developed, from parts that need to be set aside or managed for conservation
purposes. Companies seeking RSPO and FSC certification should consult schemespecific requirements for further guidance on HCV assessments.
For smallholders: While the general principle of maintaining HCVs remains the
same, RSPO is developing simplified HCV assessment procedures better adapted
to smallholder contexts. More information is available here6.

6

https://www.rspo.org/smallholders/smallholders-key-documents
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Introducing the High Carbon Stock (HCS) approach
The HCS approach is a tool for companies to implement ‘no deforestation’
commitments in practice on the ground. It is a procedure for identifying and
separating degraded lands (non-HCS) that can be developed, from forest lands
that should be secured as forest (Figure 3).
The approach was developed in 2013 for use in fragmented moist tropical forest
landscapes, in response to concerns amongst consumers, international NGOs,
companies and governments about the clearing of tropical forests to grow oil
palm. The HCS approach is designed for use at the management unit or
concession scale, and the procedures are applicable to any commodity. So far,
they have mostly been used for oil palm, rubber and tree plantations in Southeast
Asia, but the methodology has also been tested in Liberia.
One outstanding challenge relates to the application of the HCS approach (HCSA)
in smallholder contexts. The current methodology is quite cumbersome and costly
for smallholders and the HCSA is exploring options that are more flexible and easy
to apply.

Figure 3. The HCSA threshold between degraded areas to develop and forest to protect.
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How may producers comply with the HCS approach?
Established forestry and palm operations: HCS assessments are not necessary for
areas that have been cleared and planted with oil palm or other tree crops in the
past. However, new, previously unplanted, areas must not be cleared or developed
without prior HCS assessments.
Proposed new forestry or oil palm developments: An HCS assessment must be
conducted prior to any land development or clearance. The assessment includes
identification of HCVs, and the procedures are conducted at the same time as an
integrated HCV-HCS-FPIC assessment7. The purpose is to identify HCS forest,
potential HCVs and community use areas. The end result is an agreed land use and
management plan for the management unit, outlining which areas are to be
developed and which are to be conserved.
For smallholders: At present there is no separate and specific HCS approach for
smallholders, but this is being developed by the HCSA.

7

https://www.hcvnetwork.org/als/sites/default/files/sites/default/files/documents/hcv_hcs_manual_final.pdf
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2. Methods
The details of the methods and procedures used for the legal review can be found
in the legal synthesis report but are summarized here.

2.1 Developing a Legal Checklist
Proforest reviewed the main definitions, requirements and concepts within the
HCV and HCS approaches to develop a checklist of questions for the legal review
to be shared with team of legal experts in Ghana.

2.2 Review of Legal Framework
Proforest contracted TaylorCrabbe Initiative (TCI) of Ghana as legal experts to
conduct the legal review. The review involved completing the checklist by
conducting an assessment of domestic laws in Ghana, which included Ghana’s
1992 Constitution, Acts of Parliament, Legislative Instruments, and ratified
international conventions. The review covered all the applicable mandatory
requirements in the agricultural and forestry sectors in Ghana. This included, but
was not limited to, relevant laws, policies, conventions/treaties, guidelines and
other relevant mandatory requirements. It entailed answering specific questions
under a set of themes related to HCV-HCS, and some broader questions about the
wider legal framework in Ghana. Due to their backing by the Constitution,
customary laws were also reviewed to assess their relevance to the HCV and HCS
approaches.

2.3 Developing a Benchmarking Framework
A benchmark framework was developed to assess the extent to which the
thematic issues were addressed by the national legislation and customary laws
(“legislation”). This incorporated a three-colour code for each of the thematic
questions (Table 1). Green was used where the theme was fully addressed by
specific legislations; orange, used where some general provisions in legislation
addressed the theme; and red, where the theme was not addressed or covered by
any legislation at all.
Table 1: Colour coding for legal benchmarking of HCV-HCS in Ghana

Colour code

Description

Fully Addressed

There are specific and clear legal provisions addressing the issue

Partially Addressed

General legal provisions may be used to partly address the issue

Not Addressed

There are no legal provisions on the issue

It should be noted that the benchmark assessed what was captured in law,
but did not assess its effectiveness in practice, i.e. whether legislation is
effectively implemented.
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3. Summary of Key Findings
3.1 Theme 1: General Legal Context and Land Allocation
3.1.1 Relevance to the HCV and HCS Approaches
Broadly speaking the HCV and HCS approaches require operators to identify and
protect HCV areas, HCS areas and to respect community use areas or claims
following a Free, Prior and Informed Consent (FPIC) process. Legal processes in the
operating country may help companies to meet some or all of these requirements,
for example, through legal registration and recognition of customary rights and
land that simplifies community engagement for operators. Below we explain to
what extent these general legal provisions in Ghana support compliance with the
HCV and HCS approach.

3.1.2 Provisions in Ghanaian Law
General legal framework providing for natural resource governance.
The legal framework of Ghana consists of the 1992 Constitution, enactments made
by or under the authority of parliament, orders, rules or regulations made by any
person or authority under powers conferred by the constitution, the existing law
and common law. Thus, the legal system in Ghana is pluralistic, comprising of
statutory law, customary law and the rules of equity in Common Law. There is no
universal customary law in Ghana. The customs for land ownership and acquisition
will vary depending on location.
Jurisdiction and hierarchy of law
Where there is conflict between statutory law and customary law, the former
supersedes the latter. Also, customary law cannot be enacted to regulate a subject
matter that is already being addressed by statute. However, where statute is silent,
rules of customary law may become binding to the extent that it is consistent with
the Constitution.
Land-ownership types in Ghana
There are a number of land ownership regimes in Ghana:
a. Public/state/vested lands – vested in the President on behalf of, and in trust
for, the people of Ghana.
b. Customary/communal lands – managed by a traditional ruler, traditional
priest, council of elders, family or lineage heads. They are based on local
practices and norms that are flexible, negotiable and location-specific.
customary land tenure is typically established through first clearance of land,
conquest or settlement. The chief or the head of family has the authority to
allocate the land to an individual, a local or foreign enterprise, community or
family members in consultation with family elders as and when necessary.
c. Private/individual/family lands – acquired by individuals or families through
purchase from the communal stocks. There is a distinction between a stool
Proforest Initiative | Tel: +44 (0) 1865 243 439 | info@proforest.net | www.proforest.net
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land and a family land, which makes it possible to hold a freehold in respect of
family lands but not stool lands. Private and family property can have formal
recognition where registered at the Lands Title Registry.
Institutions and processes governing forestry and agricultural land use and
land allocation in Ghana
The legal framework specifies ownership of land and decision-making
bodies/institutions for land allocation and use. The Ministry of Food and
Agriculture allocates public land to agriculture, while public land for forestry is
allocated by the Ministry of Lands and Natural Resources with technical support
from the Forestry Commission. For smallholder development, responsibility lies
with the land owners, private individuals or family heads.
The Office of the Administrator of Stool Lands, together with the Customary Land
Secretariat, the Regional Lands Commission, and the Traditional Authority are
responsible for making decisions on use of customary land.
There are also specific Agency Committees and Secretariats that are decisionmaking bodies in the allocation and use of land in Ghana. For instance, the crosssectoral Timber Rights Evaluation Committee of the Forestry Commission, which
evaluates applications for Timber Utilisation Contracts. In addition, the customary
Land Secretariat (CLS) are established by local landowning communities with
support from central government’s Land Administration Project of the Ministry of
Lands and Natural Resources to improve land management and administration at
the local level.
However, there is a lack of coordination in the roles of the various agencies at
present. It is expected that the new Land and Spatial Planning Act (2016) when
operationalized and fully implemented will bring further clarity in the demarcation
and allocation of land use in Ghana.
Land tenure arrangements for land allocated to forestry or agricultural
development
Agricultural use:
Public/state/vested lands – allocated to companies or citizens under the
Concessions Act, 1939, (Act 136), which allows the company or person to exploit
timber, minerals/metals or any products grown on the land. These concessions
have fixed terms and include terms on the payment of royalties and
environmental standards.
Customary/communal land – in cases where chiefs/family elders do not have the
capital to establish plantations they often give out land to sharecroppers, where
proceeds are proportionally shared between the landholder and the tenant. This
covers most smallholder production. Most land acquired for agriculture activities
on these lands are either by ‘Abunu’ sharecropping (in two parts) and ‘Abusa’
sharecropping (in three parts). The procedure for acquiring these lands are based
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on customs. Leaseholds can also be granted for a fixed period. Outright purchase
is uncommon.
Private/individual/family lands – tenure acquired through leaseholds or
purchase. Private lands may also be acquired through the sharecropping schemes
- Abunu or Abusa. This also covers some smallholder production.
Forestry use:
Public/state/vested lands – timber can only be harvested by persons with a
timber utilization contract for the area concerned (Section 1 of the Timber
Resources Management Act, 1998 (Act 547)). Section 4 of Act 547 provides more
detail on lands suitable for a grant of timber rights. Act 547 also states that timber
rights shall not be granted without the written authorization of the individual,
group or owners concerned. Timber rights cannot be granted for land with private
forest plantations. Timber rights are granted as a contract signed between the
timber operator and the Minister of Land and Natural Resources and ratified by
Parliament.
Private/individual/family lands – tenure acquired through leaseholds and
outright purchases. Private lands may also be acquired through sharecropping
schemes – Abunu or Abusa.
Forestry smallholdings: There is no legislation on forestry smallholdings.
However, the 2016 Plantations Strategy of Ghana provides some relevant
guidance on plans to augment forest plantations in the country:
‐

‐

‐

‐

‐

Plantation Development Programme (NFPDP) – aims at establishing forest
plantations to restore forest cover of degraded forest lands and generating
employment.
Government Plantations Development Project (GPDP) – utilizes hired labour and
contract supervisors to establish forest plantations on government or stool
owned land.
Private Commercial Plantation Developers On-reserve – involves the release of
degraded forest reserve lands by the Forestry Commission (FC) to private
entities after vetting and endorsing their reforestation/business plans; and
signing of Land Lease/Benefit Sharing Agreements (LL/BSAs).
Public Private Partnership (PPP) – like Private Developers On-reserve but with
the FC paying for survey and demarcation, registration of agreements and fire
education within fringe communities, in addition to jointly developing project
documents and assisting in fire suppression as part of its contribution to the
project.
The Modified Taungya System (MTS) – involves the establishment of forest
plantations by the FC in partnership with farmers in forest fringe communities.
It is envisaged that the MTS will be re-introduced during the Plantation
Strategy period.
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3.1.3 Theme Conclusion
From the above, it is evident that there is clarity in the legal framework on the
sources of law in Ghana and how to resolve conflicts between statutory law and
customary law. Also, the legal framework identifies decision-making
bodies/institutions responsible for land use and its allocation. However, there is a
lack of coordination between the various agencies responsible for land allocation
and management. It is expected that this will be clarified following the
implementation of the New Land and Spatial Planning Act, 2016. There are strong
statutory and customary laws and institutions (such as Customary Land
Secretariats) to ensure community involvement in allocation and management of
customary land which provides some protection for community rights and
promotes Free, Prior and Informed Consent (FPIC). These provisions don’t exist in
the same way for public lands. With the exception of on and off reserve areas,
there is no large-scale land use planning, and so these provisions in themselves do
not fully address the identification and protection of HCV and HCS areas.

3.2 Theme 2: Species Protection
3.2.1 Relevance to the HCV and HCS Approaches
HCV1 relates to species diversity, and is defined as:
“Concentrations of biological diversity including endemic species, and rare,
threatened or endangered (RTE) species that are significant at global, regional
or national levels.”
To comply with the HCV approach, operators are expected to identify and put in
place necessary management measures to maintain any concentrations of
biological diversity that occur in their management units. Such management
measures may include dedicated conservation areas or ‘set-asides’. Examples of
HCV1 may include the presence of populations of IUCN Red Listed or nationally
protected species such as chimpanzees or elephants. Further information about
HCV1 (and all other HCVs) in Ghana can be found in the Ghana HCV National
Interpretation8.
The HCS approach does not have any specific provisions relating to species
protection.

3.2.2 Provisions in Ghanaian Law
Legal protection of species and their habitats
The combined effect of the Wild Animals Preservation Act and the Wildlife
Conservation Regulations offers species protection legislation in Ghana. The Forest
Act 1927 (CAP 157), the Trees and Timber Act, and the Wild Animal Preservation

8

https://www.hcvnetwork.org/resources/national-hcvinterpretations/Ghana%20HCVF%20Toolkit%20Final%20English%20May%202006.doc
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Act lay a foundation for the protection of plant and animal life. These ensure
protection for wildlife both within and outside of protected areas. However, trees
outside reserves or trees that lack timber value receive very little protection.
The Forest Act 1927 (CAP 157), the Trees and Timber Act, and the Wild Animal
Preservation Act also create the basis for delineation of areas as forest reserves and
protected areas.
The Wild Animals Preservation Act, 1961 (Act 43), beyond providing protection in
forest reserves and protected areas, also protects specific categories of wild
mammals, birds and fish from hunting in their natural habitats. The Environmental
Assessment Regulation, 1999 (L.I 1652) defines ‘Environmentally Sensitive Areas’
(ESAs) which require extra caution/safeguards during Environmental Impact
Assessments (EIAs), including areas which constitute habitat of any endangered or
threatened species of indigenous wildlife (flora and fauna).
The Wetlands Management (Ramsar Sites) Regulation, 1999 (L.I 1659) provides
additional protection for aquatic species with emphasis on waterfowl habitat. The
Fisheries Act, 2002 (Act 625) explicitly provides for protection of fresh water
species’ habitats.

Requirements for the identification of species as part of Environmental
Impact Assessments (EIAs)
EIAs are required for all agricultural operations larger than 40 ha and in
‘environmentally sensitive areas’ (even if <40 ha). For forestry, additional guidance
is provided in the logging manual and manuals of procedures. The Environmental
Assessment Regulation, 1999 (L.I 1652) provides clarity on the scope of
assessments and on the process for conducting EIAs, including processes for
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review by government. However, there is no clear guidance on species inventories
and surveys as part of EIAs.

3.2.3 Theme Conclusion
Species protection in Ghana is addressed by the combination of the Wild Animals
Preservation Act and the Wildlife Conservation Regulations. These provide
protection for wildlife both within and outside protected areas. Trees outside
reserves or trees that lack timber value receive very little protection. Possibly the
strongest legal provisions on species protection are the definitions of ESAs as
habitat of any endangered or threatened species of indigenous flora and fauna. If
strongly enforced, this piece of legislation may be considered to Fully Address
Species Protection.

3.3 Theme 3: Ecosystem and Habitat Protection
3.3.1 Relevance to the HCV and HCS Approaches
HCV2 and HCV3 relate to the protection of particularly important, intact or rare
ecosystems, and are defined as:
HCV2: “Large landscape-level ecosystems, ecosystem mosaics and Intact
Forest Landscapes (IFLs), that are significant at global, regional or national
levels, and that contain viable populations of the great majority of the
naturally occurring species in natural patterns of distribution and
abundance.”
HCV3: “Rare, threatened, or endangered ecosystems, habitats or refugia.”
This means that to comply with the HCV approach, operators are expected to
identify and put in place necessary management measures to maintain any HCV2
or HCV3 ecosystems that occur in their management units. In oil palm contexts,
this typically requires securing such ecosystems as dedicated conservation areas
or ‘set-asides’. HCV2 is considered absent in Ghana, due to the history of forest
conversion and management of remaining forest reserves. HCV3 ecosystems in
Ghana include wet evergreen, mangrove, southern marginal forest, lowland
swamps, coastal savannah amongst other habitats.
The HCS approach is designed to identify and protect all viable forest, and so
requires protection of regenerating forest as well as mature forest.

3.3.2 Provisions in Ghanaian Law
Legislation requiring the protection of specific ecosystems/habitats
As pertains for species protection, the Wild Animals Preservation Act, 1961 (Act 43)
and the L.I. 685-Wildlife Conversation Regulation, 1971 protect a category of wild
animals, birds and fish from hunting in their natural habitats. This is supported by
the Wetlands Management (Ramsar Sites) Regulation, 1999 (L.I 1659), which
especially protects waterfowl habitat. The Fisheries Act, Act 625 which regulates
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the protection of marine life and may relate to a specific water area or specified
species of fish.
Potentially the strongest laws on this theme are those for the protection of
Environmentally Sensitive Areas (ESAs). There is, however, no strict definition of a
habitat. The list of these sensitive areas is based on them being demarcated as
sensitive. The list of environmentally sensitive areas in the EIA Regulation includes
areas declared by law as national parks, watershed reserves, wildlife reserves and
sanctuaries including sacred groves, areas which constitute the habitat of any
endangered or threatened species of indigenous wildlife (flora and fauna), hilly
areas with critical slopes and areas classified as prime agricultural lands. Any
activity on a place designated as an environmentally sensitive area requires
registration with the Agency and an environmental permit.
National land use legislation regulating official land use zoning that
determines what type of agricultural or forestry development (or protection)
is permitted in different zones.
The Fisheries Act, Act 625 regulates the protection of marine life and may relate to
a specific water area or specified species of fish.
Timber Resources Management Regulations, 1998 (LI 1649), provides for the
utilization of timber resources on public lands, existing forest reserves, stool lands
and such other lands as may be determined by the FC.
The Land Use and Spatial Planning Act 2016 (Act 925) provides the legal
framework for land use zones that determine what type of agricultural or forestry
development is permitted within specified areas. It defines ‘Land Use Plan
Schemes’ to mean a plan which proposes the disposition of land by function and
purpose (including land for which the purpose has yet to be defined or preserved
in its present state) to meet the present and future identified community needs
within the time frame for which the plan is valid.
Requirements for the identification of important ecosystems during EIAs
EIAs are required for all agricultural operations larger than 40 ha and in
‘environmentally sensitive areas’. For forestry, additional guidance is provided in
the logging manual and manuals of procedures. The Environmental Assessment
Regulation, 1999 (L.I 1652) provides a clear process for conducting EIAs including
processes for review by government and the scope of assessments, and the
requirement to identify and avoid developing ESAs. There is no clear guidance on
minimum requirements for habitat surveys as part of EIAs.

3.3.3 Theme Conclusion
Legal provisions for ecosystems and habitat protection guarantee the protection
of a list of environmentally sensitive areas. There is, however, no strict definition of
a habitat. The list of these sensitive areas is based on them being demarcated as
sensitive. It is early days yet to measure the effectiveness of the Land Use and
Spatial Planning Act. This requires the demarcation of various land zones, and their
effectiveness for specified activities. As in the case of species protection, the laws
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do not regulate the totality of land use. Inadvertently, what it does is to provide for
the specified zones only. Perhaps the strongest legal text relating to species
protection is within the definitions of ESAs. If strongly enforced and if definitions
are refined, this could lead to protection of important habitats. The conclusion,
therefore, is that legal provisions for ecosystem and habitat protection are
Partially Addressed.

3.4 Theme 4: Ecosystem Services
3.4.1 Relevance to the HCV and HCS approaches
HCV4 relates to the maintenance of critical ecosystem services, defined as:
HCV4: “Basic ecosystem services in critical situations including protection of
water catchments and control of erosion of vulnerable soils and slopes.”
To comply with the HCV approach, operators are expected to identify and put in
place necessary management measures to maintain any areas in their
management units that support provision of HCV4 ecosystem services. In oil palm
contexts, this typically requires establishing buffer zones for rivers and not
planting on steep slopes.
The HCS approach does not have any specific provisions relating to ecosystem
services.

3.4.2 Provisions in Ghanaian Law
Legal requirements for protection of buffer zones around rivers, water
bodies or wetlands.
There are no legal requirements for protection of buffer zones around rivers, water
bodies and wetlands. Rather, the Riparian Buffer Zone Policy for Managing
Freshwater Bodies in Ghana (2011) of the Water Resource Commission provides
the following recommended specifications: dams and lakes (60 - 90m); major
perennial rivers/streams (10 - 60 m); and streams within forest reserves (10 - 50 m).
The policy harmonizes sectoral buffer zone specifications, such as in which forestry
operations are prohibited along rivers (50m) and streams (25m).
Legal requirements for protection of steep slopes
There are general and sector specific requirements for slope and vulnerable soil
protection. The Land Planning and Soil Conservation Act, 1953 (Act 32) regulates
the protection of slopes, of banks of streams and rivers. The EIA Regulation’s list of
ESAs also includes hilly areas with critical slopes. The Manual of Procedure A of the
Forestry Commission provides rules for the zonation and protection of key areas in
the forest reserve. Hill Sanctuaries are areas with slopes of ≥ 30% and are
identified using the Ghana Survey 1:50,000 scale contour maps. All forestry
compartments with such slopes must be protected.
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Legal requirements for protection of vulnerable soils (e.g. peat or sandy soils)
Protection of vulnerable soils is provided for by law through the Land Planning
and Soil Conservation Act, 1953 (Act 32). Although this legislation does not place
any direct responsibility on companies to identify and manage such soils, it may
be interpreted as an indirect responsibility. The Manual of Procedure A (FC) also
provides guidance for the protection of vulnerable soils that are found within
forestry concessions. The overriding objective for the management of forest
reserves in High Forest Zones is the preservation of vital soils and conservation of
biological diversity. Protection of fragile soils is also addressed though
demarcation of Hill Sanctuaries.

3.4.3 Theme Conclusion
There are general and sector specific requirements for buffer zone, slope and
vulnerable soil protection, which are more clearly companies’ legal responsibility
in forestry concessions than in agricultural areas where the legal requirements are
indirect. However, there are no legal provisions for protection of buffer zones
around rivers, water bodies and wetlands, only policy guidance. Therefore,
ecosystem services are considered Partially Addressed.
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3.5 Theme 5: Community Land and Resource Use
3.5.1 Relevance to the HCV and HCS Approaches
HCV5 relates to communities’ basic needs, and is defined as:
HCV5: “Sites and resources fundamental for satisfying the basic necessities of
local communities or indigenous peoples (for example for livelihoods, health,
nutrition, water), identified through engagement with these communities or
indigenous peoples.”
To comply with the HCV approach, operators are expected to identify, in
collaboration with affected communities, any areas used to meet their basic needs
and ensure these are either set aside for community use or only developed with
prior consent given by the communities.
The HCS approach also requires the identification of all lands used by communities
and goes beyond natural areas to include farmland.

3.5.2 Provisions in Ghanaian Law
Legal recognition of customary use rights on all types of land, including
company concessions
On public land or concessions, customary use rights are well recognized based on
the established rights of communities, right to Non-Timber Forest Products (NTFP)
and unrestricted access to sacred groves and cultural sites. These are identified in
the preparation of the EIAs for agriculture and management plans for forestry. The
EIA Act provides for environmentally sensitive areas (which include sacred groves).
On customary land, land owners and users make participatory decisions on land
use through Customary Land Secretariats.
Legal requirements for Social Impact Assessments (SIA) prior to project
development
For agricultural concessions, the Environmental Assessment Regulation, 1999 (L.I
1652) requires a Social Impact Assessment prior to project development and
requires potential positive and negative social impacts to be listed as part of the
EIA.
In the forestry sector, an EIA is required for the Timber Utilization Contract (TUC)
area, and findings, including social issues, are taken account of in the
management plans. The Timber Resources Management (Amendment) Regulation
2003, (L.I 1721) recognizes a broad spectrum of socially legitimate rights of forest
dependent communities (mainly linked to timber and timber forest products) and
provides that no timber right shall be granted without the written authorization of
the individual, group or owners concerned. Where land is not public or forest
reserve, the Chief Conservator of Forests, in collaboration with the District Chief
Executive, must seek written consent from the land owners before allocating
timber rights.
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Legal requirements for community/stakeholder consultation prior to project
development
The Environmental Assessment Regulations, 1999 (LI 1652) require that the
findings of the EIA are presented to the residents in the proposed project area
during a public hearing. For agricultural concessions, consultations are required
with members of the public likely to be affected by the operations of the
undertaking. However, the nature and scope of these consultations are not
specified. This creates a situation where elites and chiefs may manipulate
consultations and hearings if other community members are not comfortable to
speak out.
Legal requirements for companies to seek Free, Prior and Informed Consent
(FPIC) of local land owners/impacted communities for proposed forestry or
agricultural developments.
FPIC is not expressly provided for in legislation, but there is a requirement for
consent under the Timber Resources Management Regulation 2002 (L.I 1649), and
the Timber Resources Management (Amendment) Regulation 2003. Legislation
also provides that no timber right shall be granted without the written
authorization of the individual, group or owners concerned. Additionally, there is
an indirect requirement to address consent in the framework for the negotiation
of Social Responsibility Agreements (SRAs). However, the effectiveness of these
mechanisms in terms of ensuring FPIC is a matter of debate.
Requirements for public consultation as part of EIAs (Environmental Assessment
Regulations, 1999 (LI 1652)) do not specify who must be consulted nor address
requirements for consent.

3.5.3 Theme Conclusion
There is respect for identified community and customary user rights. However,
although the Environmental Protection Agency makes a requirement of
consulting with the community and persons likely to be affected by concession
activities of forestry and agriculture, the Environmental Protection Law does not
provide sufficient details as to which persons are to be consulted and how.
Therefore, protection of community land and resource use is considered but only
Partially Addressed by legislation.
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3.6 Theme 6: Cultural Sites and Values
3.6.1 Relevance to the HCV and HCS approaches
HCV6 requires that any community cultural sites or values are maintained, and is
defined as:
HCV6: “Sites, resources, habitats and landscapes of global or national
cultural, archaeological or historical significance, and/or of critical cultural,
ecological, economic or religious/sacred importance for the traditional
cultures of local communities or indigenous peoples, identified through
engagement with these local communities or indigenous peoples.”
To comply with the HCV approach, operators are expected to identify, in
collaboration with affected communities, any such cultural sites or values and
ensure they are secured and that communities have access to them.
The HCS approach also requires the identification and excision of lands used by
communities including any cultural sites.

3.6.2 Provisions in Ghanaian Law
Legislation requiring companies to identify archaeological remains/sites or
cultural sites/resources in agricultural or forestry projects.
The Environmental Assessment Regulations, 1999 (LI 1652) expressly provides for
the identification of historical, cultural sites and sacred groves in agricultural and
forestry concessions as ESAs. It further mandates concession managers to give full
respect to, and uphold the cultural rights of, the communities. The law requires
companies to identify archaeological or cultural sites prior to a proposed
agricultural or forestry project. However, the definition of an area as
historically/archaeologically unique will depend a lot on customary law and oral
tradition.
Legislation requiring companies to avoid/protect archaeological
remains/sites or cultural sites/resources in agricultural or forestry projects.
The Environmental Assessment Regulations, 1999 (LI 1652) expressly provides for
the protection of the identified historical, cultural sites and sacred groves in
agricultural and forestry concessions. These areas are to be demarcated and
protected by companies, and companies must also grant unrestricted access to
community members in accessing their shrine or sacred groves. An annual
environmental report is required to enforce standards for demarcating and
protecting cultural sites and sacred groves.

3.6.3 Theme Conclusion
There is legislation expressly providing for the identification and protection of
historical, cultural sites and sacred groves in agricultural and forestry concessions.
The law further mandates concession managers to give full respect to, and uphold
the cultural rights of, the communities. It is therefore concluded that the
protection of cultural sites and values is Fully Addressed.
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3.7 Theme 7: Establishing and Securing Conservation
Set-asides
3.7.1 Relevance to the HCV and HCS approaches
Effective implementation of the HCV and HCS approaches often relies on HCV or
HCS areas being effectively protected over time. For example, this is commonly
achieved by companies establishing ‘voluntary’ conservation areas in their
management units where they forgo production activity. In some cases, legislation
or clauses in lease agreements may prevent or inhibit the ability of companies to
do this.

3.7.2 Provisions in Ghanaian Law
The are no provisions for establishment of voluntary conservation areas within
production areas in the legislation. However, the Forestry Commission is
mandated to assist the private sector and any other bodies with the
implementation of forest and wildlife policies by providing advice and technical
services with regard to matters of resource protection, management and
development and of market intelligence pertaining to the timber and wildlife
industries.
For agricultural concessions, the company may establish voluntary conservation
areas as part of Social Responsibility Agreements. It is also possible to provide for
such areas in contracts between companies, landowners and state.

3.7.3 Theme Conclusion
General legal provisions can be considered a basis for which the private sector can
undertake voluntary conservation and set aside protected areas within their
forestry concessions, as well as receive assistance from government in undertaking
such initiatives. In agricultural developments, the same government support is not
legislated for. Therefore, legal provisions for establishing and securing
conservation set-asides are Partially Addressed.
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4. Conclusions
The legal benchmarking showed that laws in Ghana go some way towards
meeting the requirements of the HCV and HCS approaches in commodity
development (Table 2). All of the thematic issues were found to be Fully or
Partially Addressed.
Therefore, although requirements of the various international sustainability
standards and voluntary commitments require more than the legal provisions in
Ghana, an approach to commitments which builds on legal compliance is a
practical strategy to promote sustainable commodity landscapes. The
benchmarking also illustrates which specific laws provide some level of
compliance.
Unlike sustainability standards and voluntary commitments, compliance with the
law is compulsory. If the legal framework or provisions are strengthened, a more
sustainable landscape will emerge as all the players within the landscape will have
to comply with legal provisions. To find out more about the legal benchmarks and
access the full synthesis report and detailed benchmark, kindly follow this link9.

Table 2: Distribution of colour coding for legal benchmarking of HCV-HCS thematic issues in Ghana

Theme

Code

Description

Species Protection

Fully Addressed

There are specific and clear legal provisions addressing the issue

Ecosystem and Habitat
Protection

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

Ecosystem Services

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

Community Land and
Resource Use

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

Cultural Sites and Values

Fully Addressed

There are specific and clear legal provisions addressing the issue

Establishing and
Securing Conservation
Set-asides

Partially Addressed

A combined effect of some general legal provisions may be used
to address the issue

9

www.proforest.net/ghana-legal-reviews
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