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Disclaimer: This series of documents constitutes an interpretation of legal
benchmarking reviews conducted by third party organisations to assess where
national legislation supports voluntary sustainability initiatives and standards and
where there are gaps. They are not compliance documents. The user is responsible
for ensuring compliance with all applicable national and international law.

Proforest Initiative | Tel: +44 (0) 1865 243 439 | info@proforest.net | www.proforest.net

2

Building on legality to deliver responsible and deforestation-free commodity supply chains
Summary of findings for producers in Ghana

Table of contents
1.

Methodology

6

1.1

Desk Review

6

1.2

Development of Benchmark Framework

6

1.3

Benchmarking

6

2.

Thematic Summary of Key Findings

7

3.

Legal Regime for the Regulation of Oil Palm Business in Ghana

7

4.

The Right to Information

7

5.

Demonstrating the Right to Use Land

9

5.1

Customary Law, User Rights and Land

9

6.

High Conservation Value and the Law

11

7.

RSPO, Gender and the Law

13

8.

Conclusion

15

Proforest Initiative | Tel: +44 (0) 1865 243 439 | info@proforest.net | www.proforest.net

3

Building on legality to deliver responsible and deforestation-free commodity supply chains
Summary of findings for producers in Ghana

Introduction
Conversion of forests for commodity agriculture is a major cause of deforestation
worldwide. The linkage between agriculture and deforestation has been well
established with recent studies estimating that, worldwide, agriculture is
responsible for between 53 per cent and 80 per cent of total deforestation. The
three commodities that have contributed significantly in this regard are palm oil,
soy and beef, which between them accounted for an estimated 76 per cent of the
deforestation associated with agriculture in 1990–2008 (Brack et al., 2016).
Commodity agriculture forms an integral part of national development strategies
for countries in West and Central Africa and has the potential to contribute to both
local livelihoods and national economic development. However, it can also create
significant issues, including deforestation, production of illegal timber (both
directly and through displacement) and other negative social and environmental
impacts. In efforts to mitigate the likely negative outcomes countries have
instituted legal requirements to safeguard the environment, society while pursing
economic development.
Some governments have also committed reducing deforestation in supply
chains. For example, the Tropical Forest Alliance 2020 (TFA 2020) Africa Palm Oil
Initiative is working with national governments, private sector and local
stakeholder platforms to create national and regional principles to define
sustainable, low deforestation oil palm production for the region. Other
government-led initiatives, such as programmes for Reducing Emissions from
Deforestation and Forest Degradation (REDD+) are also ongoing, with similar
objectives.

To demonstrate their commitment to deforestation-free, sustainable commodity
production, companies have used certification such as RSPO and RSPO Next as
well as their own guidelines as tools to implement and demonstrate their
commitments.
This work seeks to investigate and provide some understanding on the extent to
which legal compliance as a tool delivers on the various sustainability
commitments of both government and private sector companies. The goal
therefore is to promote legal compliance as a first step for businesses to
demonstrate compliance with national and international commitments.
This document is part of a series of guidance documents provided on specific
sustainability standards/commitments and legal benchmarking in selected
countries in West Africa. These are available online here1. This guidance
document provides a general overview on the findings of the RSPO and RSPO Next
Benchmarking in Ghana.

1

www.proforest.net/Ghana-legal-reviews
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Who is the target audience for this guidance?
This document is a summary of the outcomes of the RSPO Legal Benchmarking in
Ghana to highlight thematic findings as guidance to help private sector
companies in the agriculture commodity sector understand the extent to which
the laws in Ghana deliver on the RSPO standard. For detailed analysis and list of
legal provisions, kindly refer to the comprehensive report and benchmarking
spreadsheet available online here2. Recommendations are made on how the
two approaches may be strengthened to collectively work towards
sustainable, deforestation-free supply chains.

Legal Benchmarking for RSPO and RSPO Next
The RSPO certification standard and the RSPO Next standard were benchmarked
against the legal requirements in Ghana, with the view of assessing which of the
sustainability standard indicators the existing legal/regulatory environment in the
country already addresses.

How to use this document
This symbol points to important hints for private sector companies.

2

www.proforest.net/Ghana-legal-reviews
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1. Methodology
1.1 Desk Review
The first step was a desk review of the RSPO standard and the RSPO Next concepts
and requirements. The second task was to carry out an assessment of domestic
laws in Ghana. The domestic laws considered were the 1992 Constitution; Acts of
Parliament, Legislative instruments and ratified international conventions.
Also assessed were polices and guidelines applicable to the RSPO and RSPO
Next requirements.

1.2 Development of Benchmark Framework
The next stage in the benchmarking process was the development of a benchmark
framework enhanced by a colour code for the assessment of the standard.
There were four colour codes used in the document: green, yellow, orange and
red. Green was used where an indicator was fully and specifically covered by
domestic law. Where the criterion was covered by a combination of domestic law,
the colour code used was yellow. Orange was used where some general provisions
in legislation covered the indicator. Finally, red was used in situations where the
indicators were not addressed or covered by any legislation at all.

1.3 Benchmarking
The benchmark framework development was completed by benchmarking each
indicator alongside the existing domestic laws. The RSPO document used was the
Ghana National Interpretation of the RSPO Principles and Criteria for Sustainable
Palm Oil (GHNI 2015).
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2. Thematic Summary of Key Findings
In benchmarking the RSPO to Ghanaian law, the benchmark was performed at the
indicators level to ensure a more detailed assessment of laws. This guidance
however, will present a summary of key thematic findings.

3. Legal Regime for the Regulation of Oil Palm
Business in Ghana
The absence of a legal regime for the regulation of the oil palm sub-sector in
Ghana means that evidence of compliance with legal requirements is not
expressly available. The law, both domestically and internationally, however,
makes some provisions that governs the sub-sector and addresses some of the
potential effects of the activities of growers and millers on the environment. In
Ghana, the outcome of the benchmarking showed that national legal provisions,
as well as international provisions, addresses the indicators of the RSPO Principles
and Criteria for Sustainable Palm Oil (GHNI 2015) to different degrees (i.e. fully or
partially).
Therefore, entities operating in the Oil Palm sector are at the barest minimum
obligated to register with the Registrar Generals office. This inadvertently places a
duty on them to comply with the law, providing, on some regular basis,
information on the state of their compliance.

4. The Right to Information
The study found that primarily, the requirement to have evidence that growers
and millers provide adequate information on (environmental, social and/or legal)
issues relevant to RSPO Criteria to relevant stakeholders for effective participation
in decision making was not factually provided for in Ghanaian law. However, by
reading a combination of laws, inferences to the above effect could be made from
other legal provisions.
The 1992 Constitution provides for the right to access information, especially if the
activity for which a permit has been granted will potentially affect the
environment adversely. Additionally, there exists an obligation under law,
(primarily the Environmental Protection Agency Act, Act 490) on persons seeking
to engage in activities that impact the environment to conduct a public hearing
that takes into account the views of persons likely to be affected by such activities.
Furthermore, international law such as Article 19 of the International Covenant on
Civil and Political Rights and Article 9 of the African Commission on Human and
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Peoples’ Rights, make provisions for the freedom of expression and right of access
to information, providing they have been ratified. This ensures that persons and
communities that are likely to be affected by such activities are given an
opportunity to stake their claims.

Case Study 1: The Right to Access to Information
Lolan Kow Sagoe-Moses & Ors. v The Honorable Minister & AG
(Bus Branding Case)
The High Court ruled that that the right to access to information by
all persons in Ghana is a right which the courts will protect even in
the absence of an extensive legal framework. This is despite the fact
that the Bill on the Right to Information is still before Parliament,
and is yet to be passed to law.

The Environmental Protection Agency Act also provides for an aggrieved applicant
to have recourse to the Minister for a review of his application with a view to
overturning the earlier decision of the Agency. This could be an indication that
some form of records must be maintained, although it must be noted that this is
an extrapolation, not a fact borne by law.
The issue of transparency has at its core a requirement of moral conduct. It was
found that there are no laws that directly regulate the conduct of growers and
millers of oil palm in Ghana. This notwithstanding, other legal requirements place
similar obligations on companies registered under the Companies Act, 1962 (Act
179). Since growers and millers are registered under this Act, the requirements of
the Act can be extended to cover growers and millers of oil palm in Ghana.

Growers and millers should note that, although the legal provisions
do not explicitly require records of requests and responses to be
maintained in the oil palm sector (as per Indicator 1.1.2), once it is
part of legal requirements to register under the Company Act 179 and
also a requirement to operate with a valid Environmental Protection
Agency permit, there is an obligation to maintain a record of all
requests and responses.
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5. Demonstrating the Right to Use Land
One of the major hurdles companies must address is the demonstration for the
right to use the land. They must ensure that the land is not legitimately contested
by local people who can demonstrate that they have legal, customary or user
rights as indicated under Criteria 2.2. A very important indicator expounded on
was Indicator 2.3.1 which requires that “…Maps of an appropriate scale showing
the extent of recognized legal, customary or user rights (Criteria 2.2, 7.5 and 7.6)
shall be developed through participatory mapping involving affected parties
(including neighbouring communities where applicable, and relevant authorities)
…”. This brings to the fore the critical issue of customary law and user rights.
It is worth noting that Article 11 of the 1992 Constitution sums up the sources of
law in Ghana as: the Constitution; enactments made by or under the authority of
the Parliament established by this Constitution; any Orders, Rules and Regulations
made by any person or authority under a power conferred by this Constitution
(Subsidiary Legislation); customary law; the existing law; and the common law.
Therefore, customary law is recognized and enforced in Ghana.

5.1 Customary Law, User Rights and Land
Customary law has been defined as “the rules of law which by custom are
applicable to particular communities in Ghana” (Article 11(3) 1992 Constitution).
This definition shows that customary law is not of general application but may
vary depending on the community involved. An important feature of customary
law in Ghana is that it is generally oral (Ollennu N.A. and Woodman (eds), 1985).
Customary land law is that part of customary law that relates to land. It is the basic
land law of Ghana. It is known that particularly in the rural areas, custom and
practice is what governs the acquisition of, right to and transmission of land and
interest therein, and not the English common law or statutory law approaches,
hence customary land law remains very relevant. unit
Although to a considerable extent the principles underlying the customary land
law of Ghana have been developed around key concepts put forward by major
writers, the practices of real people in society constitute the living force at the
basis of customary law. These customary rights are protected by the 1992
Constitution of Ghana:

Customary Law and user rights of land
Article 267 of the 1992 Constitution: (1) All stool lands in Ghana shall vest
in the appropriate stool on behalf of, and in trust for, the subjects of the
stool in accordance with customary law and usage.
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Therefore, it is important that when growers and millers seek to acquire land,
customary law procedures and user rights are adequately considered and fully
addressed to prevent disputes. Attaining Free Prior and Informed Consent is key
in this process.

Free, Prior and Informed Consent
Whereby indigenous peoples or local communities have the right to
give or to withhold consent to activities planned on their lands and
territories of which will affect their cultures and traditional
knowledge and other rights.
Decisions made, or consent given should be:
Free = Voluntary, without coercion or duress
Prior = Before the start of activities
Informed = After complete and open
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Case Study 2: Due Diligence in Land Acquisition
Amuzu v. Oklikah
A vendor, after selling a plot of land to a plaintiff, then sold the same
plot of land to the plaintiff’s friend, who thereafter registered his
documents at the land registry. The court held that the requirement
of registration under section 24 of Act 122 has not abolished the
equitable doctrine of notice and fraud. The implication of that ruling
being that if a purchaser had notice of another's interest in a parcel of
land in which he is interested, and still goes ahead to purchase same,
the courts are unlikely to give judgment in his favour. Therefore, due
diligence is key in land acquisition.

6. High Conservation Value and the Law
High Conservation Values (HCVs) are biological, ecological, social or cultural values
that are outstandingly significant or critically important at the national, regional or
global level. The RSPO Sustainability standard makes clear that HCVs must be
identified, managed and monitored. The standard looks at HCVs under Principle 5,
Criterion 5.2 where it states that the status of rare, threatened or endangered
species and other high conservation value habitats, if any, that exist in the
plantation or that could be affected by plantation or mill management, should be
identified and operations managed to best ensure that they are maintained
Proforest Initiative | Tel: +44 (0) 1865 243 439 | info@proforest.net | www.proforest.net
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and/or enhanced. Again, the importance of protecting biological, ecological, social
and cultural issues are reiterated under Principle 7, Criterion 7.3. The study was
therefore keen to find out what the laws in Ghana had to say about HCVs.
The RSPO standard requirement to provide and make available a documented
HCV report is not directly provided for in law. However, the requirement details fit
into the general requirement of the 1992 Constitution towards the right to
information and as such could be arguably implied and imputed into law. There is
also a broad legal framework for ensuring that all rare, threatened and
endangered species likely to be affected by the milling of oil palm are adequately
managed. This is evidenced especially in the Wild Animals Preservation Act where
there is regulation on human activities likely to affect animal life. The Wildlife
Reserve Regulations work hand in hand with the Wild Animals Preservation Act to
enforce the requirement of encouraging the education of persons with regards to
rare species, general wildlife and wildlife protection. It also addresses the issues of
punishment of conduct in breach of the law on environmental protection.
The legal framework in Ghana does not provide for the documentation and
reporting of evidence of monitoring and updating of the status of HCVs and rare,
threatened or endangered species affected by plantation or mill operations.
Another indicator not supported in law is that which requires evidence of
negotiated agreements that safeguard both HCVs and the rights of local
communities where HCV set-asides with existing rights of local communities have
been identified. It is worth taking note however, that although the law does not
clearly ask for such documentation for HCVs, Regulation 24 of LI 1652 places an
obligation on producers to have an environmental management plan which
outlines action to be taken to manage any significant environmental impacts that
may result from the operation, including effects on flora, fauna and the socio–
cultural effects.
Also, the framework of the 1992 Constitution and the Land Planning and Soil
Conservation Act, when implemented, places responsibility on producers or
private sector companies to adhere to HCV values in new plantings. It is worth
noting the National Interpretation of the HCV Forest Toolkit for use in Ghana; a
report that summarizes the output from a multi-stakeholder workshop held in May
2006. The report outlines the interpretation of the concept of high conservation
value forest and could be used as a guide in HCV implementation
in Ghana.
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7. RSPO, Gender and the Law
Section 17, sub-section 1 of Ghana’s 1992 Constitution makes it clear that all
persons shall be equal before the law. Under sub-section 2, it goes on to state that
a person shall not be discriminated against on grounds of gender, race, colour,
ethnic origin, religion, creed or social or economic status.
This work therefore decided to find out if this law is maintained elsewhere. During
the benchmarking exercise, it was clear that the labour laws of Ghana clearly
prohibit discrimination based on sex and protects the reproductive rights of all.
The RSPO and RSPO Next both are clear on gender inclusion. For instance, under
respect for human rights, the RSPO Next requires the inclusion of vulnerable,
minority and gender groups in communications and consultation procedures
including Free, Prior and Informed Consent (FPIC) and dispute resolution
mechanisms. In HR4.7 of the same document it goes on further to require that:
“…A gender committee shall be established specifically to address areas
of concern to women. Management representatives responsible for
communication with the gender committee shall be female…”.
In the guidance that seeks to explain what the requirement entails; the document
elaborates on the above as follows:
“…If the management committee consists solely of men and thus no
female is in a position to engage with the gender committee, it shall be
noted in the public summary of the audit…In such cases the
management committee shall appoint a female manager of the
company to be responsible for the communication. (Note the appointee
must be a manager with supervisory responsibilities) …”
However, are these measures adequate to promote and ensure gender inclusion?
Is a woman’s presence on a committee enough to ensure that the concerns of the
group are adequately given consideration? Are the legal provisions enough to
ensure inclusion? Are there factors that differentially affect the implementation of
the law?
To gain a clearer understanding on the implementation of the law, particularly
with respect of smallholder farmers, we looked at the customary laws which are
practiced in the timber and oil palm growing areas of Ghana. Note that in Ghana,
customary law means the rules of law which by custom are applicable to particular
communities in Ghana and is recognized as law under the 1992 Constitution.
Clause 2, Article 26 of the Constitution states that “All customary practices which
dehumanize or are injurious to the physical and mental well-being of a person are
prohibited”. Therefore, even though customary law is recognized, provisions are
made to protect marginalized and vulnerable groups in the communities.
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The customary law review and gender analysis, available to read online here3,
provide an insight into the factors which differentially affect the application of
Ghanaian law with respect to gender. One of the key obstacles to understanding
gender inclusion is that the term gender is often seen to be synonymous with
women and issues pertaining to women exclusively. The lack of understanding has
slowed down the process of ‘gender mainstreaming’, which entails bringing the
perceptions, experience, knowledge and interests of women as well as men to
bear on policy-making, planning and decision-making (United Nations, 20024).
Understanding gender and breaking down the myths and misconceptions about it
is therefore the first step in accepting that gender is critical in the sustainable
development of the oil palm supply chain, as well as for sustainability in general.
The study found that customary law, particularly family and inheritance systems
have profound implications on gender inclusion, social status and agricultural
development in Ghana. It affects access to land and who exercises control over
the land. There are two viewpoints on women’s access to land in Ghana. One
holds that women have no significant obstacles to land access. The other
viewpoint, which is found in a larger body of literature, recognises inequalities in
land access between men and women. Under customary law, both men and
women can gain various land rights through membership of landholding groups,
lineages and clans, through marriage and through tenancy arrangements.
The effect of customary law on men and women may vary depending on whether
an area practices the matrilineal system of inheritance or the patrilineal system.
In both communities however, male children or sons are given a larger part and
control of a family estate because of the widely held notion that women would
be taken care of by their husbands. Women in matrilineal communities exercise
a greater degree of control over land than their counterparts in the patrilineal
systems.
The differences in access to land based on one’s gender significantly affects
gender inclusion as it determines the types of commodities that are cultivated by
men or women. Other factors which affect gender inclusivity include the sexual
division of labour, production relations and in some cases a strong ideology that
women should not be farmers.

3

www.proforest.net/Ghana-legal-reviews

4

United Nations (2002) Gender Mainstreaming – An Overview (Available online at:
http://www.un.org/womenwatch/osagi/pdf/e65237.pdf Accessed 24/01/18)
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8. Conclusion
The legal benchmark exercise showed that legal compliance may not be sufficient
to deliver on the full requirements of the selected sustainability standards and
commitments. The outcome shows that the laws in Ghana deliver the
requirements of the standards to varying extents. It was found that 80 percent of
the indicators in the RSPO and RSPO Next were found to be fully or partially
addressed. Therefore, even though the sustainability standards and certification
does deliver more than the legal provisions
in Ghana, an approach to delivering commitments which builds on legal
compliance is a practical strategy to promote sustainable commodity landscapes.
The strength that legality presents is that, unlike sustainability standards,
compliance with the law is compulsory. If the legal framework or provisions are
strengthened, a more sustainable landscape will emerge as all the players within
the landscape will have to comply with legal provisions.
Find out more about the legal benchmarks and access the full report here5.

5

www.proforest.net/Ghana-legal-reviews
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